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The disgorgement of corporation is the right corporation has when directors or 
officers do short-swing trading or breach duty of loyalty. So far, Scholars has mostly 
researched into the disgorgement of short-swing trading profits within the bound of 
securities law. But they pay little attention to the disgorgement of breaching duty of 
loyalty. What’s more, there are few scholars who consider the theoretical basis of the 
disgorgement of corporation, the relationship between disgorgement and the right of 
claim for recovery of damages and the necessity of disgorgement. Therefore, based on 
the historical analysis，comparative analysis and positive analysis, this article aims at 
discussing the necessity of disgorgement by researching the theoretical basis of the 
disgorgement of corporation and its application in practice.  
This article consists of 4 chapters besides the introduction and the conclusion： 
Chapter 1 introduces the origins, developments and value of the disgorgement of 
corporation. The disgorgement of corporation originated in the United States, and was 
absorbed by the Civil Law Countries. Both Company Law of the People’s Republic of 
China and Securities Law of the People's Republic of China include articles about 
disgorgement of corporation. Its value is driving directors and officers to carry o ut 
duty of loyalty and safeguarding the publicity, fairness and justice of the securities 
market. 
Chapter 2 analyses the dilemma of the disgorgement of corporation in legislation 
and juridical practice. In legislation practice, there are some arguments on the 
implement range, procedures of appraisal rights and the relationship between 
disgorgement and the right of claim for recovery of damages. In juridical practice, 
there are few cases that can apply disgorgement. So the value of the disgorgement has 
not yet appeared.  
Chapter 3 explores the theoretical basis of the disgorgement of corporation and 
its properties. Disgorgement of corporation comes from the directors’ and officers’ 













of trust, when trustee get some profits by violation of duty of loyalty, Equity use 
constructive trust to make the trustee give the profit back to avoid unjust enrichment. 
The disgorgement of corporation belongs to restitution of unjust enrichment. But in 
civil law system, disgorgement of corporation has no theory to support. 
Chapter 4 discusses the possibility of replacing disgorgement with the right of 
claim for recovery of damages. The corporation suffers damages in all the situations 
disgorgement applies to, hence, the right of claim for recovery of damages can replace 
disgorgement by presuming that the benefits actors obtained is the loss suffered by the 
company. 
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交易的公平、公正、公开，美国国会于 1934 年 12 月正式通过了《证券交易法》。 
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